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DETAILED ACTION 

1 . The petition filed 22 May 2009 requesting the withdrawal of the finality of the last 
office action has been granted. The final office action mailed 18 March 2009 has been 
vacated. This action is non-final. 

Continued Examination Under 37 CFR 1.114 

2. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 20 
November 2008 has been entered. 

Specification 

3. The disclosure is objected to because of the following informalities: 

• p. 5, line 31, "...inteklkectual..." should be changed to "...intellectual..." 
Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), 
by another filed in the United States before the invention by the applicant for patent or (2) a 
patent granted on an application for patent by another filed in the United States before the 
invention by the applicant for patent, except that an international application filed under the treaty 
defined in section 351(a) shall have the effects for purposes of this subsection of an application 
filed in the United States only if the international application designated the United States and 
was published under Article 21(2) of such treaty in the English language. 
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5. Claims 48-53, 57, 59-62 are rejected under 35 U.S.C. 1 02(e) as being 
anticipated by Rollins (US Patent No. 6738348 B1). 

6. With respect to claim 48, Rollins discloses a telecommunications connection 
process for a bandwidth-on-demand network (Rollins: Col 1, lines 6-7 and lines 12-13), 
wherein connections are made available at a first bandwidth and one or more higher 
bandwidths (Rollins: Col 1 , lines 46-50), and a billing process is applied to connections 
established at the higher bandwidths but not at the first bandwidth (Rollins: Col 2, line 
56 and lines 61-63, a surcharge rate), 

wherein the billing process records connections established on the network 
(Rollins: Col 4, lines 31-36), and an application server controlling use of a 
specified application also records calls made on the network using that 
application (Rollins: Fig. 1, Col 2, lines 24-31 , wherein an application server, e.g., 
a network service provider subsystem or NSP, component 12 in Fig. 1, controls 
the use of specified application, e.g., a user request to a network provider and 
the corresponding response form network provider, and records calls made on 
the network using that application, e.g., provides access in response to the calls), 
and an output is generated according to which connections make use of that 
application (Rollins: Col 2, lines 45-48 and Col 3, lines 8-11, describe an output, 
e.g., a charge, is generated according to connections, e.g. increased use of 
bandwidth, to receive the application of ISP, Col 2, line 29). 
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7. With respect to claim 49, Rollins discloses wherein the output is a charge to be 
made for the use of the network (Rollins: Col 2, lines 45-48 and Col 3, lines 8-1 1 , 
describe an output, e.g., a charge, is generated according to connections, e.g. 
increased use of bandwidth). 

8. With respect to claim 50, Rollins discloses wherein a charge is also made to a 
second account when a connection is made making use of the said application server 
(Rollins: Col 5, lines 28-29 and lines 42-46, wherein a charge is made to a service 
provider for a surcharge). 

9. With respect to claim 51 , Rollins discloses wherein the charges to be made to the 
second account are determined by the information transmitted to the application server 
by the end users (Rollins: Col 3, lines 3-5 and lines 8-10, describe the charge to be 
determined by information transmitted to the application server, e.g., NSP , by the end 
users). 

10. With respect to claim 52, Rollins discloses wherein the application server logs the 
activities of the end users and the information provided by the end users to determine 
the output to be generated (Rollins: Col 2, lines 66-67 and Col 3, lines 1-11, wherein an 
application server, e.g., NSP, logs the activities, e.g., request, downloading and 
submission, and the information, e.g., the bandwidth and the application, wherein the 
operation of logging is included in the operations of establishing connections and 
determining the charge during the time of surcharge, as in Col 5, lines 28-30). 
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1 1 . With respect to claim 53, Rollins discloses wherein the end users interact with 
the application server such that the application server can log the activities of the end 
users (Rollins: Col 2, lines 66-67, Col 3, lines 1-11, describe the information from end 
users and the operations, including logging and billing, by the application server). 

12. With respect to claim 57, Rollins discloses a billing process for a bandwidth-on- 
demand network (Rollins: Col, lines 8-11), wherein a billing system records connections 
established on the network (Rollins: Col 5, lines 38-46, describe different connections, 
wherein a billing system may be represented by a central office, component 18, and/or 
a network service provider subsystem, component 12, in Fig. 1), and an application 
server controlling use of a specified application also records calls made on the network 
using that application (Rollins: Fig. 1, lines 24-31 , wherein an application server, e.g., a 
network service provider subsystem or NSP, component 12 in Fig. 1 , controls the use of 
specified application, e.g., a user request to a network provider and the corresponding 
response form network provider, and records calls made on the network using that 
application, e.g., provides access in response to the calls), and instructs a billing 
engine which connections made use of that application (Rollins, Col 5, lines 28-33, 
describe a billing engine, e.g., a NSP or a central office, computes the charge 
according to the connection information about the use of bandwidth), and wherein such 
calls are charged by the billing engine at different rates according to whether those 
connections make use of that application (Rollins, Col 2, lines 59-65), wherein 
connections are made available at a first low-bandwidth connection (Rollins: Col 2, lines 
36-42, imply the prior allocated bandwidth to be at a lower bandwidth), and the billing 
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process is only applied to connections established at higher bandwidths (Rollins: Col 2, 
lines 61-65, wherein the billing process is based on the surcharge rate). 

13. Regarding claim 59, Rollins discloses a process according to claim 57, wherein a 
charge is also made to a second account when a connection is made making use of the 
said application server (Rollins: Col 5, lines 28-29 and lines 42-46, wherein a charge is 
made to a service provider for a surcharge). 

14. With respect to claim 60, Rollins discloses wherein the charges to be made to the 
second account are determined by the information transmitted to the application server 
by the end users (Rollins: Col 3, lines 3-5 and lines 8-10, describe the charge to be 
determined by information transmitted to the application server, e.g., NSP , by the end 
users). 

15. With respect to claim 61 , Rollins discloses wherein the application server logs the 
activities of the end users and the information provided by the end users to determine 
the charges to be made to the second account (Rollins: Col 2, lines 66-67 and Col 3, 
lines 1-11, wherein an application server, e.g., NSP, logs the activities, e.g., request, 
downloading and submission, and the information, e.g., the bandwidth and the 
application, wherein the operation of logging is included in the operations of establishing 
connections and determining the charge during the time of surcharge, as in Col 5, lines 
28-30). 

16. With respect to claim 62, Rollins discloses wherein the end users interact with 
the central application server using programming information having security measures 
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to allow the central server to log the activities of the end users (Rollins: Col 2, lines 25- 
30 and Col 4, lines 39-41 , describe the end users interacts with the central application 
server, e.g., a network service provider, wherein the central application server decides 
the access, i.e., a security measure, and logs the activates, e.g., request of bandwidth 
and downloading). 

Claim Rejections - 35 USC § 103 

1 7. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention 
was made. 

18. Claims 54-56, 63-65 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Rollins, as applied to claims 48 and 57 above, in view of Kitze (US Pub. No. 
2002/0194108 A1), and hereinafter Kitze. 

19. Regarding claims 54 and 63, Rollins does not expressly disclose wherein the 
application server is a peer-to-peer file transfer controller. However, Kitze discloses 
wherein the application server is a peer-to-peer file transfer controller (Kitze: [0010], 
lines 1-4). 

Nonetheless, the model of Rollins can be adapted to include the peer networks 
by connecting to the network service provider other clients or servers, for instance, and 
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the network service provider subsystem can be used to transfer files (e.g., catalogs, Col 
2, line 67). It would have been obvious for one of ordinary skill in the art at the time of 
invention to combine the teachings of Rollins with the teachings of Kitze by including the 
peer networks, because the bandwidth on demand model of Rollins can be applied to 
different networking embodiments, including the peer networks. 

20. With respect to claims 55 and 64, the claims are rejected for the same reasons 
as claims 54 and 63 above. In addition, Rollins discloses wherein the controller has 
means for recording user inputs (Rollins, Col 4, lines 41-43), and Kitze discloses user 
inputs relating to the quality of files available for transfer (Kitze: [001 1], lines 4-7). 

21 . With respect to claims 56 and 65, the claims are rejected for the same reason as 
in claims 55, and 64 above. In addition, Kitze discloses wherein the outputs are 
adjusted according to the rated quality of the information accessed (Kitze: [0023], lines 
8-10). 

22. Claim 58 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rollins, 
as applied to claim 57 above, in view of Bowman-Amuah (US Patent No. 6345239 B1), 
and hereinafter Bowman-Amuah. 

23. With respect to claim 58, Rollins does not disclose wherein connections making 
use of the application are charged at a lower rate than other connections. However, 
Bauman-Amuah discloses wherein connections making use of the application are 
charged at a lower rate than other connections (Bowman-Amuah: e.g., Col 28, lines 52- 
53, wherein the lower rate is charged for promotion discount). 
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It would have been obvious for one of ordinary skill in the art at the time of 
invention to combine the teachings Rollins with the teachings of Bowman-Amuah by 
implementing the charge method according to the chosen services, because such a 
charge method may be useful to the bandwidth allocation under various service 
conditions. 

Response to Arguments 

24. Applicant's arguments filed 20 November 2008 have been fully considered but 
they are not persuasive. 

Claims 48-53, 57 and 59-62 

25. With respect to the rejection of claims 48-53, 57 and 59-62 under 35 USC 1 02(e) 
as being anticipated by Rollins, applicant argues that (a) claims 48 and 57 require "the 
specified application is only charged for if the high bandwidth rate is being used, since 
the billing process only applies to high bandwidth use" and this required feature is not 
taught or suggested by Rollins. 

(a) In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., "the specified application is only charged for if the high bandwidth rate is being 
used, since the billing process only applies to high bandwidth use") are not recited in the 
rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 
F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). For examiner, independent claim 48 
does not recite the "specified application" being charged for at a higher bandwidth 
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because the claim does not recite a "specified application" even being used at a higher 
bandwidth. The claim recites "a billing process is applied to connections established at 
higher bandwidths" and "an application server controlling use of a specified application 
also records calls made on the network using that application, and an output is 
generated according to which connections make use of that application. The examiner 
fails to see where the claim recites a feature wherein "the specified application is only 
charged for if the high bandwidth rate is being used, since the billing process only 
applies to high bandwidth use." Therefore, the examiner has maintained the rejection 
set forth above with respect to independent claims 48 and 57 and corresponding 
dependent claims as set forth above. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Benjamin Ailes whose telephone number is (571)272- 
3899. The examiner can normally be reached Monday-Friday, IFP Hoteling schedule. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Andrew Caldwell can be reached on 571-272-3868. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



IB. A. A./ 

Examiner, Art Unit 2442 



/Andrew Caldwell/ 

Supervisory Patent Examiner, Art 

Unit 2442 



